
DEPARTMENT OF THE ARMY 
UNITED STATES ARMY UQAL SERVICES AGENCY 

801 NORTH STUART STREET 
ARLINOTOH, VA 22203-1 837 

August 4 ,  1993 

Environmental Law Division 

Regional Hearing Clerk 
U . S .  Environmental Protection Agency 
Region 6 
First Intaratate Bank Tower 
1 4 4 5  Ross Avenue 
Dallas, Texas 75202-2733 
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Re: Department of the m y ,  cnmp Stanley Storage 
Act iv i ty ,  RCRA Docket No. VI-310-H 
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Dear Clerk: 

Enclosed please f i n d  an original and one uopy of Camp 
Stanley Storage Aotivity's Answer in the above-referenced 
matter. Please f i l e  tho original and date stamp the copy 
and return the aopy to the undersigned i n  tha snalosed 
stamped, self-addre6sed envelope. 
customary moperation in this matter. 

Thank you for your 

sincerely, 

Enclosure 

David E. Bell 
Major, U . S .  Army 
Environmental Attorney 



UNITED STATES 
WIRONMENTAL PROTECTION AGENCY 

REGION 6 
DALLAS, TEXAS 

1 
IN THE MATTER OF: 1 

1 
Department of the  A m y  1 
Camp Stanley Storage Act'ivity 1 
P.0. BOX 690627 ) 
San Antonio, Texas 78169-0627 ) 

1 
1 

EPA I.D. Number TX2210020739 1 
RESPONDENT 1 

ANSWER 

.DOCKET NO. 
RCRA VI-310-H 

The Environmental L a w  Division of th, Offiaa of The Judge 
Advocate General of the United states Department of the Army, on 
behalf of Camp Stanley Storage Activity, submita the fpllowing 
Answer t o  the Complaint, Compliance Order, and Notice o f  
Opportunity for Hearing h"¶ by t h e  United stat88 Envir6mental 
Proteation Agenay (EPA) on June 30, 1993 and served on Respondent 
on 7 July 1993: 

1 

2 .  

Respondent admits the allegations of paragraph "1. 'I 

Respondent admits the allegationa of paragraph "2" to 
the extent that Respondent is a pereon effrativo October 6 ,  1992, 
When 4 2  U.S.C. S6903(15) was amended by the Federal Facility 
ComPliance A c t  t o  inalude federal agencies within the definition 
of a pereon. Respondent denies that Respondent was a person 
within the meaning of 42 U.S.C. S6903(15) prior to October 6, 
1992 a 

3 .  The allegations of paragraph lf3" appear to paraphrase 4 2  
U . S . C .  SS6961 and 6964. Respondent statee that these 8eUtions 
speak for themselves and no answer is required, 

U . S . C .  6930(a). Respondent statea that these seotions speak for 
themselves and no answer is required. 

4 .  The allegations of paragraph "4"  appear to paraphrase 4 2  

5 .  

6 .  

Reapondent admits the allegations of paragraph " 5 .  I' 

Respondent admits t h e  allegations of paragraph "6. ' '  
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7 .  Paragraph **711 of the Complaint contains EPA's 
conalusions of law and not allegations of fact to which a 
response is required. 

8 .  Paragraph n8w of the Complaint aontains EPA's 
aonclusionQ of l a w  and not allegations of fact to which a 
response is required. 

9 .  The f irs t  sentence of paragraph 1191t of the Complaint 
contains EPA's condusions of law and not: allegations of fact to 

administrative statement'to which no response is required. 
which a response is required. The second sentence is an 

10. 

11. 

Respondent admits the allegations of paragraph "10. *I 

Respondent admits so much of the allegatlons of 
paragraph '*lln as allege that Respondent submitted subsequent 
hazardous waste notifications, not all of which identified 
treatment as a hazardous waste activity. Because the term 
"posted" is ambi 
infOrmation auff Y d e n t  to form a belief as to the truth of the 
allegation that the subsequent hazardous waste act iv i ty  
notifications were posted. 

ous, Respondent is without knowledge or 

1 
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13. 

Respondent admita t h e  allegations of paragraph It 12. 

Respondent denies the  allegations of paragraph @t13tt 
that it is engaged in the "treatment" or ltdisposal*o of hazardous 
waste. 

14 

15. 

16. 

Respondent admits the allegatione of paragraph "14. 

Respondent admits the allegations in paragraph "15 

Respondent admits so much of the al le  ations of 
Paragraph "16" as allege t h a t  t h e  facility waa 
individual6 from EPA Region 6 and the Texag Water Conunigaion, but 
Respondent is without knowledge or information sufficient to form 
EL belief as to whether the individuals from EPA Region 6 and the 
Texas Water Commission were authorized to conduct the inspection, 

napected by 9 
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17. Rsspondentfs answers to paragraphs 1 throug,, 
incorporated herein by referenoe. 

6 are 

18. 
31 TAC 5335.43 140 CFR 55270.1 and 270.10) and 42 U.S.C. 6925(a). 
Respondent states that these sections speak for themselves and no 
answer is required, 

42 U.S .C.  6925(a) and 4 0  CFR 5270.10.  Respondent s tates  that 
these aeations speak for themselves and no answer-is required,_ 

paragraph "20" as allege t h a t  Respondent submitted its Part A 
Permit Application on or before November 19, 1980, Identifyin 
Container and surface impoundrnent storage activities, but den e6 
that it failed to identify treatment activities or units. 

The allegations of paragraph It2111 appear t o  paraphrase 
42  U . S . C .  6925(e) .  Reapondent states that these sectfone speak 
for themaelves and no answer is required. 

4 0  CFR S270.71(a) and 31 TAC S335.1. Respondent states that 
these seotions speak for themselves and no an~wtar is required. 

The allegations of paragraph IT18l* appear to paraphrase 

19. The allsgatione of paragraph l * l Q n  appear to paraphrase 

20. Respondent admits BO muah of the allegations of 

4 
21. 

22.  The allegations of paragraph '122" appear to paraphrase 

23, The allegations of paragraph "23" appear to paraphrase 
Respondent states that these 

The allegations of paragraph 1r241r appear to paraphraae 

4 0  CFR S260.10 and 31 TAC s305.51. 
sections speak for themeelves and no answer 5s required. 

4 0  CFR 5265.10 and 40 CFR Part 265 Subpart P, incorporated by 
reference at 31 TAC 5335.112(15). 
section8 speak for themselves and no answer is required. 

24.  - 

Respondent states that these 

25. Respondent denies the allegations in paragraph "2s." 

26.  Respondent denies the allegations in the first sentenue 
of paragraph *126.tf 
EPA's conclusions of l a w  and not allegations of fact to which a 
response i r r  required. 

The remainder of paragraph IT26" conttdns 

27 

2 8 .  

29- 

Respondent deniea the allegations in paragraph Ir27." 

Respondent admits the allegations of paragraph n28.rf  

Respondent denies the allegations of paragraph "29." 



COUNT 11 I SURE P L M  ILVRE TO mva CLO 

30. Respondent B answers to paragraphs I t  I" through "16" are 
incorporated herein by reference. 

31. The allegations of paragraph t131" nppear to paraphraac 
31 TAC SS335.8, 335.112(6) 
[ 4 0  CFR 5265.111J. 
for themselves and no answer is required. 

f40 CFR 5265.1121, and 31 TAC S335.118 
Reapondent states that these sections speak 

32. Respondent admits the allegations of paragraph *'32." 

3 3 .  Respondent denies the allegations of paragraph "33.''  

4 

FIRMATIVE OTRER DEFENSM 

EPA lacks jurisdiation with respeat to the subject matter of 
the allegations in Counts 1 and 2 because the federal statute of 
limitations, 28 U.S.C. 52462, bars enforcement of any civil f i n e  
or penalty unless  cormnenoed within five years from the date when 
the claim first accrued. 
applicable because RCRA does not  contain a statute of limitations 
provision. 

The federal statute of limitations im 

.- 

EPA lacks juriediction with respect to the subject  matter of 

The Federal 

t h e  allegations in Counts 1 and 2 because t h e  Federal Fauility 
Complinnca A c t  on whiah EPA relief for authority to impose c i v i l  
finea and penalties in this case is not  retroactive. 
Facility Compliance A c t  was effective on October 6, 1992, and 
states specifically in Section 102 (c) that  "the amendmente made 
by subsection (a) [waiver of sovereign immunity aa to punitive 
fines and penalties] shall take effect upon the data of enactment 
of this Act . I r  
Facility Compliance A c t  were effective on October 6, 1992, any 
c i v i l  penalty or fine is barred if imposed for alleged violatiolls 
of RCRA occurring before that date. 

Because t he  relevant provision of the Federal 



EPA lacks authority to impoiJe fines and penalties with 
respect to the subject matter of the allegations in Counts 1 and 
2 because it laaked authority to impose fines and p e n a l t i e s  f o r  
violations of management roquiremonts ocaurring prior to 
enactment of the Federal Facility Compliance A c t .  

EPA lacka authority to enforce the proviaions of 40 CFR 
Parts 2 6 4 ,  265, and 2 7 0  with respect to the subject matter of the 
allegationta in Counts 1 and 2 beaauae it f a i l e d  to comply with 
the Paperwork Reduction A c t ,  44 U . S . C .  33501, e t ,  seq. - 

In aalculating the proposed penaltiee,  EPA applied its: 
Civil Penalty Policy in an inappropriate and inequitable manner 
w i t h  respeat to v io la t ions  alleged to have been committed by Camp 
Stanley Storage Activity, a faaility owned and operated by the 
United States. In particular, EPA improperly applied the  
gravity-baaed penalty criteria in a manner that resulted a 
proposed penalt  far in BXCBBS of that whiah has been proposed Or 

multi-day penalties for alleged violations that occurred prior to 
enactment of tho Federal Facility compliance A a t  and, in the am9 
of Count 2 ,  involved u one-time failure to have a written closure 
plan. EPA further employed the BEN Computer Model in determining 
that Camp Stanley Storage Activity received an oconomfa benefit 
of' nonoomplianae, which it did not. Moreover, in instances of 
delayed oonplianae, assleasing a penalty amount for the eaonomiu 
benefit of noncompliance in effect attempts to aharge government 
e n t i t i e s  interest in a manner inconsistent with l a w  and without 
an e x p l i c i t  waiver of sovereign immunity. 

asmessed i n  e h  x lar cases. In addition, EPA improperly imposed 

- 
EPA relied on the EPA RCRA c i v i l  Penalty Polioy and its BEN 

Computer Model in caloulating its proposed penalty, whiah Policy 
and Model constitute an improper and illegal rulemaking. 
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EPA lacks jur i sd ic t ion  with respect to the subject matter of 

Pr io r  
the allegations in Counts 1 and 2 because the true party in 
i n t 8 m B t  in this enforcement aotion ip the State of Texas, 
to enactment of the Federal Faaility Compliance A c t ,  states 
laaked authority to impose f i n e s  and penalties for wholly past 
violations of RCRA. 

Respondent obtained interim status for its Facility upon 
timely filing of its Part A Permit ApplicatIon,--which status 
continue4 throughout all periods during which EPA alleges in 
Count 1 that Respondent engaged in unpermitted treatment of 
hazardous waata. 

A 

1. Compliance with paragraph f i l i t l  of the Compliance Order 
occurred in April 1987 when Respondent ceased treatment at t h e  
Facility, 

Compliance with paragraph 11211 of the compliance order 
uommencecl July 3, 1993. The f i n a l  Closure Plan 161 being 
submitted under separate cover letter to EPA for review and to 
TWC for approval in accordance with the Compliance Order. 

Compliance with paragraph 11318 of the Compliance Order 
commenced on September 2 9 ,  1992, with identification of and 
contracting with Engineering-Saiencs, Inc. of ~uatin, Texae. 
Engineering-Gaience, Inc., has conducted an Environmental 
Assessment of Camp Stanley and submitted a draft of ita 
raaomendations, which are currently under review by Respondent. 
SO as t o  preclude unnecessary delay and duplication of effort, 
aeleution of Engineering-Soienoe, Inc., and t h e  Envira”ntal  
Aseessment prepared by Engineering-Science, Inc . ,  rJhould be 
accepted in full satisfaction of the rsquiremente set f o r t h  in 
Attachment A to the Complaint. 

2. 

3 .  
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WHEREFORE, Respondent respectfully requests: 

2. 
raised in the Complaint, Compliance Order, Notice of Hearing, and 
this Answer. 

3 .  A hearing upon the issues, in the event those issues are 
not resolved in the j o i n t  settlement conference. 

A j o i n t  settlement conference to disrcuss the  issuee 

4 .  That the Compliance Order be suitably amended. 

_. 
Dated this - day of 1993. 

Respectfully submitted, 

MICHAEL W. LONGBERRY 
Depot Counsel 
Red River Army Depot 
Legal O f f i c e  
Texarkana, TX 7 5 5 0 7 - 5 0 0 0  
(903) 334-3258 

WILLIAM J. MCGOWAN 
Colonel, U.S. Army 
Chief, Environmental Law 

Department of the Army 
Environmental Law Division 
901 N. Stuart Street 
Suite  4 0 0  
Arlington, VA 22203-1837 
(703) 696-1230 

D i v b i o n  

DAVID E. BELL 
Major, U.S. m y  
Environmental Attorney 

Environmental Law Div d o n  
901 N. Stuart Street 
Suite 400 
Arlington, P A  22203-1837 
(703) 696-1230 

Department of the Arm 1 
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f hereby certify that on this - day of 1993 , 
the original of the foregoing Answer regarding Camp Stanley 
Storage Activity, RCRA Docket NO. VI-310-H,  was forwarded for 
filing w i t h  the Regional Hearing Clerk, U . 8 .  Environmental 
Protection Agency, Rsglon 6 ,  F i r s t  Interstate Bank Tower, 1 4 4 5  
Rosa Avonue, Dallas, Texas, 75202-2733, by express mail, and a 
true and correct oopy of such Answer was plaaed in the United 
States mail, postage prepaid, certified mail,  return reaeipt 
requested, addressed to the following: 

Patriok Larkin 
Assistant Regional Counsel 
U.S. Environmental Protection Agency 
Region 6 
First Interatate Bank Tower 
1445 Ross Avenue 
Dallae, Taxas 75202-2733 

DAVID E, BELL 


